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QUESTION PRESENTED 


Whether appellant committed a robbery when he 
assaulted another without the intent to rob and subse- 


quently picked up and took that person's pocketbook from 


the sidewalk where it lay some fifty to one hundred twenty 


feet fron her. 
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I. <A Robbery Was Not Committed When, 
Subsequent to a Simple Assault Without 
Intent to Rob, the Appellant Took the 
Victim's Pocketbook Which Was Not in 
the Victim's Immediate Actual Possession 


A. There Was No Evidence to 
Indicate That Appellant Intended 
to Rob Mrs. Samuels When He 
Assaulted Her 


Mrs. Samuels' Purse, Lying on a 
Public Sidewalk Fifty to One 
Hundred Twenty Feet from Her, 
Was Not Within Her Immediate 
Actual Possession When Appellant 
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JURISDICTIONAL STATEMENT 


Levern Giles was indicted for robbery on February 
18, 1963, by the Grand Jury for the District of Columbia 
sworn in on January 2, 1963 (Orig. Rec.). He pleaded not 
guilty on February 25, 1963 (Orig. Rec.), was tried April 
22-24, 1963 (Tr. 1, 127, 303), was found guilty as charged 
by a jury (Tr. 348), and was given a sentence of four to 
twelve years by the Court on May 24, 1963 (Orig. Rec.). 
Appellant filed a Notice of Appeal and a Motion for Leave to 


Appeal in Forma Pauperis on June 3, 1963 (Orig. Rec.). The 


| 
District Court granted appellant's Motion for Leave to Appeal 
in Forma Pauperis on June 7, 1963 (Orig. Rec.). Jurisdiction 
is vested in this Court to decide this appeal by virtue of 2¢ 


U.S.C. §1291 and 26 U.S.C. §1294. 


STATEMENT OF THE CASE 

This case is concerned with an incident which took 
place during the early morning hours of February 7, 1953. 
Mrs. Doris Samuels, the complaining witness, and Mr. Weston 
Trigger, a cab driver, identified appellant as having been 
a party to this incident (Tr. &, 42), but appellant denied 
it (Tr. 272). Appellant was identified by Mrs. Samuels at 
the hospital immediately after the assault, when she was 
bleeding and upset (Tr. 19, 20), only after a police officer 


told her that they had caught the man who had assaulted her 


(Tr. 24). Mr. Trigger identified appellant when he was in 


2. 


custody of the police at the scene of the crime (Tr. 39). 
Mrs. Samuels never tried to pick appellant out of a line- 
up. (Tr. 1€, 19). Nevertheless, for the purpose of this 
appeal only it will be assumed that the incident occurred 

as described by Mrs. Samuels and Mr. Trigger and that appel- 
lant was a participant therein. 

Mrs. Samuels was walking from the Dodge House to 
the Plaza Hotel in Washington, D. C., shortly after midnight 
on February 7, 1963 (Tr. 23, 27-29) on her way to pick up 
her baggage which she had left at the Plaza (Tr. 5). Appel- 
lant approached Mrs. Samuels at lst and D Streets, N. E., 
blocked her way, and asked, "Where are you going?" (Tr. 5). 
Mrs. Samuels replied, "I am going to my hotel", and appellant 
said nothing more (Tr. 5). 

Appellant walked with Mrs. Samuels across the 
street, pushing her along, and arrived at the entrance of 
a parking lot at Ist and D Streets, N.E. (Tr. 5). As they 
were walking along in front of the parking lot, appellant 


started beating Mrs. Samuels, and her pocketbook containing 


her purse fell out of her hand (Tr. 5, 6). She said, "Here 


is the purse. Take the purse. I don't want it. Just take 
the purse and let me go"; but appellant kept dragging her 
along and slapping her (Tr. 6). She screamed but did not 
struggle (Tr. 17-18). 

About that time Mr. Trigger observed Mrs. Samuels 


lying on the ground in the parking lot (Tr. 32). Appellant 
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then picked her up by the arms from behind (Tr. 33) and 
walked her back into the parking lot, 50 feet according to 
Mrs. Samuels (Tr. 7) and 100 to 120 feet according to Mr. 
Trigger (Tr. 33, 51), to a car that was sarked. thers (Tr. 6). 
He tried to get into the car but it was locked (Tr. 6). 

Mrs. Samuels would have collapsed to the ground if appellant 
had not been holding her up (Tr. ©, 9). ! 

Mr. Trigger, who was driving his taxi cab that 
night, turned his automobile so that its lights would shine 
on the couple (Tr. 34). Appellant immediately let go of Mrs. 
Samuels and ran from the lot (Tr. 34). Mrs. Samuels then 
walked out of the parking lot (Tr. 9, 10) and was admitted 
to the hospital where she remained for three days (Tr. 10). 

Mr. Trigger saw appellant run from the parking lot 
straight out to the entrance on Ist Street (Tr. 35). He 
followed him in his cab but did not observe appellant carry- 
ing a pocketbook (Tr. 37). However, Police Officer Hanes 
testified that he saw appellant running with a’ bulge under 
his jacket (Tr. 75), witnessed him throw some object over 
a board fence (Tr. 77), and later found Mrs. Samuels’ 
pocketbook behind that same board fence (Tr. 77). 

Appellant was apprehended within tie! neue by the 
police (Tr. 77, 106), was identified by Mrs. Spmuels and 


Mr. Trigger as the assailant (Tr. 19, 39), and was indicted 


for robbery on February 16, 1963 (Orig. Rec.). The indict- 


ment read as follows: 


ae "The Grand Jury charges: On or about Feb- 
ruary 7, 1963, within the District of Columbia, 
Levern Giles, by force and violence and against 
resistance and by sudden and stealthy seizure 
and snatching, and by putting in fear, stole and 
took from the person and from the immediate 
actual possession of Doris Samuels property of 
Doris Samuels of the value of $67.25, consisting 
of the following: One purse of the value of 
$2.00, one wallet of the value of $1.00, $46.00 
in money, one change purse of the value of 25 
cents, one pair of glasses of the value of $1.00, 
one pair of sunglasses of the value of $15.00." 
(Tr. 335). 
The ‘appellant was tried before Judge William B. 
Jones on April 22-24, 1963. Appellant's counsel moved the 
court to enter a judgment for acquittal (Tr. 246) and also 
asked the court to instruct the jury on the law regarding 
the lesser included offenses of assault and larceny (Tr. 
317). The court refused to give an instruction on simple 
assault (Tr. 319) but did grant the request for an instruction 
on larceny (Tr. 337, 330). The court also instructed the 
jury regarding the felony of robbery (Tr. 335-337). 
The jury found appellant guilty of robbery as 
indicted (Tr.' 348), and for his first felony conviction 
(Ir. 281, 2£2) he was sentenced to 4 to 12 years on May 24, 


1963 (Orig. Rec.). 


STATUTE INVOLVED 


D. C. Code (1961 Edition), Title 22, Section 2901. 


The foregoing statute is printed as an appendix to 


this brief. 


STATEMENT OF POINTS 


The District Court erred: 
1. In denying the appellant's motion 
struction to the jury on the crime of assault. 


2. In instructing the jury on the crime of robbery. 


SUMMARY OF ARGUMENT 


Assuming the facts of this case to be' as related by 
the government witnesses, who identified appellant under cir- 
cumstances throwing some doubt on the identifications, they 
are not sufficient to sustain a conviction for the crime for 
which appellant was indicted, robbery. Superficially it 
might seem that appellant committed robbery, for he assaulted 
Mrs. Samuels and later took her purse. On closer examination, 


| 
however, it becomes apparent that the assault and the larceny 


| 
were two separate crimes and that a robbery was not committed. 
| 


| 
1. The crimes of larceny and robbery|are distin- 


guished by the fact that larceny is a crime against property 
whereas robbery is a crime against the person. In terms of 
the elements of the two crimes, robbery is the pee as larceny 
with the addition of three elements, taking fron the person 
or possession of another, against his will, by violence or 

by putting him in fear. The taking from the person or imme- 


| 
diate actual possession of another is an essential element 


of the crime, for without it there is no potential for 


immediate actual harm to the victim. Accordingly, the reasons 


6. 


for making robbery a separate crime do not require conviction 
for robbery where the property taken is not within the imme- 


diate actual possession of the victim even if there has al- 


ready been an assault on the victim without the intent to 


rob. This is so because a possible new assault and more 
serious bodily harm are not provoked by such a taking. 

2. ' The evidence in this case totally precludes the 
conclusion that appellant intended to rob Mrs. Samuels or that 
he took her pocketbook when he assaulted her. Appellant did 
not take the pocketbook prior to the time he fled on the arrival 
of the cab driver despite several opportunities to do so. 
These opportunities included the time when he first stopped 
her and blocked her way, when he walked her across the street, 
when she dropped her pocketbook and begged him to take it, and 
when she lay prone and helpless on the ground. These facts 
show a total absence of any intention by appellant to take 
the pocketbook and show that he did not take it at that time. 

3. The evidence in this case shows clearly that, 
when appellant did pick up the pocketbook, it was 50 to 120 
feet from Mrs. Samuels on the sidewalk and was not within 
her immediate actual possession within the meaning of the 
robbery statute. Mrs. Samuels dropped her pocketbook at 
the entrance of the parking lot. Appellant grabbed her, but 
not the pocketbook, and walked her back into the lot about 50 
to 120 feet. He fled as the cab driver arrived, picking up 


the purse at the entrance of the lot. 


The purse was not within the imsdiiate actual con- 
trol of Mrs. Samuels at that time, for she was not in a posi- 
tion to make effective efforts to retain her pocketbook. This 
was so because the pocketbook was on the public sidewalk 
rather than in 2 building, making it much more dtericult to 
exercise any control over it, because the pocketbook was a 
substantial distance away from Mrs. Samuels, and because under 
all the circumstances it was not in an area of |any possible 
dominion or control by her. There was no robbery Since the 
property was not taken from the immediate actudl possession 


of Mrs. Samuels. 


ARGUMENT 


Te 


A ROBBERY WAS NOT COMMITTED WHEN, SUBSEQUENT TO A SIMPLE 
ASSAULT WITHOUT INTENT TO ROB, THE APPELLANT TOOK THE 
VICTIM'S POCKETBOOK WHICH WAS NOT IN THE VICTIM'S IMMEDIATE 


ACTUAL POSSESSION. 


The felony of robbery in the District of Columbia 


is the same as at common law except for the change intended 
| 
to make pocket picking robbery. Neufield v. United States, 


73 App. D.C. 174, 11€ F.2d 375 (1941). The D.C. Statute 


provides as follows: 


"Whoever by force or violence, whether 
against resistance or by sudden or stealthy 
seizure or snatching, or by putting in fear, 
shall take from the person or immediate actual 


possession of another anything of value, is 
guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not 
less than six months nor more than fifteen 
years." (22 D. C. Code (1961 Ed.) §2901. 


Robbery iS a crime against the person in contrast 
to larceny which is a crime against property. The essential 
difference between the two crimes can best be shown by com- 
paring the essential elements of each crime as follows (2 


WHARTON'S CRIMINAL LAW AND PROCEDURE, §§447, 545 (12 Ed. 1957): 


Robbery Larceny 


felonious taking 1. wrongful taking 


accompanied by an 2. accompanied by an asporta-— 
asportation, of tion, of 


personal property of . personal property of another 
value 


from the person of . from any place 
another or in his pres- 
ence 

. against his will 


by violence or by putting 
him in fear 


animo furandi 5. animo furandi 


It is evident from the foregoing comparison that 
the elements ‘distinguishing robbery from larceny are use of 
force and taking from another or from his presence against his 
will. Without these elements there is no crime against the 
person and hence no robbery. Use of force obviously consti- 
tutes or could easily lead to bodily harm to the victim, and 
taking from another against his will very possibly could pro- 


voke the victim and lead to bodily harm. Thus, "* * * it is 


not robbery to take property from the possession or control 
of a person so far absent that neither force nor intimidation 
is used to effect the taking." 77 CORP. JUR. SEC. Robbery 
§9 (1952). | 

Accordingly, where subsequent to a akupie assault 
without the intent to rob the assailant takes property of 
the victim not within his immediate actual possession, larceny 


rather than robbery has been committed. This principle has 


long been established at common law as illustrated by the 


case of Rex.v. Fallows, 172 Eng. Rep. 1075 (1832). In that 
case the prosecuting witness (the victim) and his brother 
were walking down a road, the brother carrying} the victim's 
bundle. The two defendants assaulted the victim '"* * * upon 
which his brother laid down the bundle in the road, and ran 
to his assistance. One of the prisoners then took up the 
bundle and made off with it." The judge sent the case to the 
jury on an instruction for simple larceny because the bundle 
was not in the possession of the victim when it was taken 
and because it was not clear that the defendants intended 
to take the bundle at the time of the assault. 

The requirement that taking property from the 

| 

presence or immediate actual possession of another is an 
essential element of robbery is more than a technicality 


even where an assault without intent to rob already has been 


| 
committed. If the property is not within the victim's 


possession at the time of the taking, a second assault and 


possible serious bodily harm is not threatened by the 


taking. The assault is punishable, but as a separate crime. 


A. 


THERE WAS NO EVIDENCE TO INDICATE THAT APPELLANT INTENDED 


TO ROB MRS. SAMUELS WHEN HE ASSAULTED HER. 


{With respect to Point A, appellant 
desires the Court to read the fol- 
lowing pages of the reporter's tran- 
script: Tr. 5-7, 17, 15, 32, 33.] 


When appellant first approached Mrs. Samuels, he 
did not grab for her pocketbook, ignored her pleas for him to 
take the pocketbook after he assaulted her and she dropped 
it, and led her from the spot where it had fallen. He evi- 
denced no desire to take the purse and certainly did not take 
it from her. 

The total absence of any attempt by appellant to 
take Mrs. Samuels' purse prior to his flight indicates he 
did not assault her with the intention of committing robbery. 
Appellant could have tried to grab her purse when he first 
stopped her progress (Tr. 5). He could have attempted to 
snatch it as they walked together across Ist Street (Tr. 5). 
Obviously he could have taken it when it fell to her feet at 
the entrance of the parking lot and she begged him to take it 
and not hit her any more (Tr. 6). And if robbery had been in 
his mind, appellant certainly would have grabbed the purse 
and departed ‘after Mrs. Samuels had slumped helplessly to the 
ground (Tr. 32). The fact that he never tried to take the 


purse throughout the entire sequence of events completely 


negates the possibility that he had formed the intention to 
rob her. | 
It is equally obvious that appellant did not take 
Mrs. Samuels' purse from her. By her own statement, "x x * my 
pocketbook fell right out of my hand, with my purse." (Tr. 5-6). 
Appellant did not deliberately cause her to drop the pocketbook 
as demonstrated by his complete indifference to her pleas to 
take the purse once it had fallen (Tr. 6). Likewise, he did 
not guide her away from the purse in order to obtain possession 
of it, for she offered no obstacle to his taking jit if he wanted 
to (Tr. 6, 17-1°¢). 

The evidence in this case, adduced from the testimony 
of government witnesses, cannot support a conelugion that appel- 


| 
lant, when he assaulted Mrs. Samuels, intended to deprive her 


of her pocketbook permanently or that he took her pocketbook. 
B. 


MRS, SAMUELS' POCKETBOOK, LYING ON A PUBLIC SIDEWALK FIFTY 
| 

TO ONE HUNDRED TWENTY FEET FROM HER, WAS NOT WITHIN HER 

IMMEDIATE ACTUAL POSSESSION WHEN APPELLANT TOOK IT. 


[With respect to Point B, appellant 
desires the Court to read the follow- | 
ing pages of the reporter's transcript: 
Tr. 5-10, 33, 34, 51, 310.] 


The evidence adduced at trial showed that appellant 
picked up Mrs. Samuels' pocketbook from the eidensie fifty 


feet or more from where he had left her. Accordingly, the 


| 
government did not show that the purse was taken! from her 
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“person or immediate actual possession" as required in order to 
prove the felony of robbery in the District of Columbia. 

The only conclusion to be drawn from the evidence is 
that Mrs. Samuels dropped her purse on the sidewalk at the en- 
trance of the parking lot and that appellant did not pick it up 
as he took her back into the lot. It is known that Mrs. Samuels 
dropped her pocketbook on the sidewalk at the entrance of the 
parking lot (Tr. 5-7). Mr. Trigger then saw appellant maneuver 
Mrs. Samuels into the parking lot in the following manner: 

"* * * I just said he grabbed her by both of 

her arms from the back and walked her up to 

the car that was in about the middle of the 

parking lot." (Tr. 33). 

If he "grabbed her by both of her arms", it was highly unlikely 
that he was carrying the pocketbook too. 

Appellant must have picked up the pocketbook while 
Mrs. Samuels was still back in the parking lot. By the time 


the couple reached the car, which was 50 to 120 feet from the 


entrance (Tr. 7, 33, 51), Mrs. Samuels was too weak to stand, 


and appellant was holding her up against the car (Tr. ©, 9). 


He released her when the cab lights shone on them and ran (Tr. 
34). Mrs. Samuels, considering her condition, must have re- 
covered slowly; according to her own testimony, she walked out 
of the lot (Tr. 9, 10). The conclusion is clear, therefore, 
that appellant picked up the pocketbook as he left while Mrs. 
Samuels was still well back in the parking lot. This is the 


conclusion reached by government trial counsel who said: 


"Y would also ask the Court in this con- 
nection to explain immediate actual possession, 
Since in this case the pocketbook, as! Your 
Honor recalls, was dropped at the entrance or 
near the entrance of the parking lot; and there 
was the struggle in the parking lot and then 
the defendant ran out and picked it up on the 
way." (Tr. 318). 


In the District of Columbia, a robbery has not been 
committed unless property has been taken from the person or 
"immediate actual possession" of another, 22 D. Cc. Code (1961) 
§2901. The meaning of “immediate actual possession" was in- 
terpreted by this Court in Spencer v. United States; 73 App. 
D. C. 98, 116 F.2d SOl (1940). In that case, the complaining 
witness was in bed with a prostitute when her sbeonplice 
slipped in the room without his knowledge and took his wallet 


from his pants which were on a chair at the foot of the bed. 


This Court concluded that a robbery had been committed for 


the following reasons: 
"'Immediate actual possession’ must mean 
something more than ‘the person' unless Con- 
gress is to be assumed to have indulged in 
tautology. It therefore must mean at least 
an area within which the victim could reason- 
ably be expected to exercise some physical 
control over the property. A "stealthy 
seizure' of his property within that area is 
made ‘robbery’ by statute. Here the taking 
was within a very few feet of the victim, in 
the same room, and where, had he known of it, 
he could have made effective efforts to retain 
his property. It was clearly stealthy. This 
complies fully with the terms of the statute. " 


| 
Every one of the key points which caused this Court 


in the Spencer case to find that property could be in the im- 
E | 


mediate actual possession of another, though not within his 


reach, is absent in the instant case. In Spencer, the property 


was "within a very few feet of the victim", whereas in this 
case it was 50 to 120 feet away. Furthermore, in Spencer, the 
property was located in the same room as its owner, whereas in 
this case the property and owner were out of doors. And most 
important of all, the victim in the Spencer case could have 
been expected "to make effective efforts to retain his property" 
under the circumstances of that case; in contrast, Mrs. Samuels 
could not have been expected to prevent appellant, a twenty- 
seven year old, young man, from taking the pocketbook. She could 
not have been expected to exercise some physical control over 
the property and, accordingly, it was not within her “immediate 
actual possession." 

A fair evaluation of the evidence in the instant 
case compels the conclusion reached by the government trial 
attorney that appellant picked up the purse as he ran from the 
presence of Mrs. Samuels who was at least fifty feet away. 
Taking property of another under such circumstances is not 
taking it from the immediate actual possession of that person, 
for there is no reasonable opportunity for that person to re- 


sist the taking. 


CONCLUSION 


The appellant took the complaining witness’ pocket- 
book from a public sidewalk at a point 50 to 120 feet from 


her. Because the pocketbook clearly was not within her imme- 


diate and actual possession, that event alone Sania not con- 
stitute a robbery. Appellant previously had assaulted her, 
but it is evident that he did not assault her with an intent 
to rob. Accordingly, the two separate misdemeanors cannot 
be considered together in order to create an entively different 
crime, the felony of robbery. 

For the foregoing reasons appellant respectfully 
submits that the court should reverse the judgment in the 


court below. 


Respectfully submitted, 


| 

CHARLES T. AKRE | 

PHILIP S. NEAL 
1001 Connecticut Avenue 
Washington, D. C. 20036 


| 
Counsel for Appellant 
(Appointed by this Court) 


APPENDIX 
STATUTE INVOLVED 


D. C. Code (1961 Ed.), Title 22 §2901 


Robbery 


"Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or in- 
mediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 


nor more than fifteen years." 
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QUESTION PRESENTED 


Where the undisputed evidence reveals that appellant 
during the early morning hours of February 7, 1963, at- 
tacked one Doris Samuels, dragged her approximately 50 
feet into a vacant lot, beat her continuously about the 
face and body, and, as she lay helplessly upon the ground, 
returned to where she dropped her purse during the 
struggle, taking it and its contends of $48, in the opinion 
of appellee the following question is presented: 


1. Whether the evidence was sufficient to sustain the 
appellant’s conviction for robbery. 


INDEX 


Counterstatement of the CaS@.........cccccceeceecececeseeceereneescseseseecennenes 
The Government’s Case........---::::c:ccsescecesecccecesseseserrereessesssecanaaenees 
Statute involved 

Summary of Argument 

Argument: 


I. The evidence was sufficient to submit the case to 
the jury. The jury’s verdict is supported by sub- 
stantial evidence of appellant’s guilt... 


Conclusion 


TABLE OF CASES 


*Carey v. United States, 111 U.S. App. D.C. 300, 296 F.2d 
422 (1961) 

Glasser v. United States, 315 U.S. 560 (1942)....... 

Hallman v. United States, D.C. Cir. No. 17,119, decided 
May 2, 1963 

Morton v. United States, 79 U.S. App. D.C, 329 (1945), 


147 F.2d 28, cert. denied, 324 U.S. 875 (1945) 
*Neufield v. United States, 73 App. D.C. 174 (1941) 
F.2d 375 cert. denied Ruben v. US. 315 USS. 
(1941) 
Norris v. U.S., 152 F.2d 808 (C.A. 5, 1946) panies 
People v. Jordan, 303 Ill. 316, 135 NE T29 C1922) sconce 
*Spencer v. United States, 73 App. D.C. 98, 116 F.2d 
(1940) 


——— 


* Cases or authorities chiefly relied upon are marked by asterisks. 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,969 


LEVERN GILES, APPELLANT 
v. 
UNITED STATES OF AMERICA, APPELLEE 


Appeal From The United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a one count indictment filed February 7, 1963, ap- 
pellant was charged with robbery in violation of Title 22, 
District of Columbia Code, § 2901. A plea of not guilty 
was entered and a trial by jury on April 23 and 24, 1963, 
resulted in a guilty verdict (Tr. 348). The trial judge 
on May 24, 1963, sentenced appellant to prison for a 
period of from four (4) to twelve (12) years. This 
appeal followed. 


The Government’s Case 


Appellant’s conviction was based on the testimony of 
the complainant, Doris Samuels, several police officers and 
one Weston Trigger, a cab driver. 


(1) 


2 


Mrs. Samuels testified that at approximately 12:30 
A.M. on the morning of February 7, 1963, she was 
walking toward the intersection of 1st & D Streets, N. E., 
Washington, D.C. A stranger in this city, Mrs. Samuels 
was returning to the Plaza Hotel, at lst & D Streets, 
N. E., to collect her baggage and move across the Union 
Station Plaza to the Dodge Hotel where more suitable 
lodgings had been obtained (Tr. 5). As she approached 
the intersection, appellant suddenly stepped out from be- 
hind a tree and blocked her way (Tr. 5, 18). When 
asked, “Where are you going,” Mrs. Samuels replied, “I 
am going to my hotel” (Tr. 5). 

Appellant grabbed Mrs. Samuels and began to push 
her across D Street towards a parking lot near the corner 
of Ist & D Streets. As he pushed Mrs. Samuels into the 
parking lot appellant began to beat her, causing her purse 
to fall from her hand at the entrance to the lot (Tr. 5, 6). 
Appellant continued to beat Mrs. Samuels and dragged 
her approximately fifty feet to an automobile in the rear 
of the lot. He tried to open the car door but found 
it locked (Tr. 6). 

Suddenly a taxicab pulled into an alley adjoining the 
vacant lot. Startled momentarily by the oncoming head- 
lights, appellant stopped beating Mrs. Samuels and looked 
up (Tr. 8). Mrs. Samuels was bleeding from her eyes 
and nose; her clothes were spattered with her own blood 
(Tr. 8). Appellant and his victim could easily be seen 
by Weston Trigger, the driver of the approaching cab. 
Trigger noticed that Mrs. Samuels’ assailant was wearing 
a dark jacket and khaki pants (Tr. 32). As Trigger 
later testified, “The (head) lights shone over on this 
couple. When he (appellant) saw the lights he let the 
lady go and started running away.” As he left the park- 
ing lot, appellant stopped to pick up Mrs. Samuels purse. 
(Tr. 34). Trigger informed police by cab radio of the 
attack and set out in pursuit of appellant. Near the 
intersection of E Street and Massachusetts Avenue, N.E., 
Trigger recognized appellant walking along Massachusetts 
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Avenue (Tr. 36). As he pulled alongside, appellant again 
began to run (Tr. 36). 

Officers Charles E. Hanes, Jr. and William McKeever 
arrived in a scout car and joined in the pursuit. They 
observed appellant “wearing a dark jacket and khaki 
pants running north on 4th Street, go right on F Street” 
and “out into the roadway along the cars.” (Tr. 75). 
Officer Hanes also noticed “a large bulge under the man’s 
jacket” and that “he was holding a white handkerchief 
to his face” (Tr. 75). The officers followed closely behind 
the running man. After a short chase Officer Hanes 
jumped from the scout car and pursued appellant into a 
dark area way where he was captured (Tr. 77). Upon 
arrest, appellant took Mrs. Samuels’ purse from under 
his jacket and threw it over a fence behind him. Ap- 
pellant was then handcuffed and taken to the scout car, 
while Officer Hanes retrieved the purse (Tr. 77). Of- 
ficers Hanes and McKeever returned with appellant to the 
Plaza Hotel, where he was identified by Trigger as Mrs. 
Samuels’ assailant (Tr. 39). Appellant was then taken 
to the Casualty Hospital emergency room where Mrs. 
Samuels also identified appellant as her assailant (Tr. 
11, 94, 211). 

Appellant at first admitted possession of the purse, 
but told police that somebody on the street had given it 
to him (Tr. 78). Later, on cross-examination, appellant 
denied attacking the victim or taking her pocketbook (Tr. 
278, 280). However, this testimony was substantially 
contradicted by Government witnesses. 

At the close of the case, the trial court instructed the 
jury on robbery, and the lesser included offense, petty 
larceny. An instruction on the elements of robbery in- 
cluding “immediate actual possession” was also given. No 
objections to these instructions were raised. 


STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 
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Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty or robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


Sufficient evidence was presented at trial to warrant 
submitting the case to the jury on the charge of robbery 
where the evidence established that appellant, during the 
early morning hours of February 7, 1963, attacked the 
victim, dragged her fifty feet into a vacant parking lot, 
beat her continuously about the face and body, and as 
she lay helplessly upon the ground took from her pos- 
session a purse containing $48. 

The evidence of appellant’s inconsistent statements to 
the police, prosecutor, defense counsel and court, as well 
as a long criminal record, served to impeach appellant 
and render unworthy of belief his alibi. The jury, after 
considering the events which preceded the taking, had the 
duty of determining under proper instructions whether 
the victim’s purse was taken from her “immediate actual 
possession.” The jury also had the duty of resolving con- 
flicting evidence. Here they chose to believe the Gov- 
ernment’s evidence and their findings should not be dis- 
turbed on appeal. 


ARGUMENT 


I. The evidence was sufficient to submit the case to the 
jury. The jury’s verdict is supported by substantial 
evidence of appellant’s guilt. 


(Tr. 6, 7, 337) 

During the early morning hours of February 7, 1963, 
appellant attacked Mrs. Doris Samuels, dragged her ap- 
proximately 50 feet into a vacant parking lot, (Tr. 7) 
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viciously beat her about the face and body, (Tr. 6) and 
as she lay helplessly upon the ground took her purse 
containing forty-eight dollars. 

Appellant’s only significant contention on appeal is that 
the vicious attack and the taking constituted two sep- 
arate crimes; assault and petty larceny, rather than rob- 
bery. Appellant further argues that since Mrs. Samuel’s 
purse was approximately 50 feet from her person, at 
the moment appellant scooped it up, and ran from the 
scene of the crime, that as a matter of law the purse was 
no longer within her “immediate actual possession.” Con- 
sequently, according to appellant, a taking from complain- 
ant’s “immediate actual possession,” a vital element of 
robbery, was not established by the evidence. This rea- 
soning is unsound. 

Appellant bases his argument upon the erroneous as- 
sumption that once a victim is physically separated from 
his property, at the time of taking, that “Immediate ac- 
tual possession” can no longer be established by the evi- 
dence. “Immediate actual possession,” however, embraces 
a larger area than merely the person of the victim. As 
this Court, on previous occasions has stated: (Spencer v. 
United States, 116 F.2d 801 (D.C. Cir. 1940) ; 


Immediate actual possession must mean something 
more than “the person” unless Congress is to be 
assumed to have indulged in tautology. It there- 
fore must mean at least an area within which the 
victim could reasonably be expected to exercise some 
physical control over his property. A “stealthy siz- 
ure” of his property within that area is made rob- 
bery by the statute.’ 


Furthermore, it is not necessary, in establishing “im- 
mediate actual possession” that the victim be conscious 
at the time of the taking or that he resist the taking. 


1See also Neufield v. United States, 118 F.2d 375 (D.C. Cir. 
1941) “The word possession in the robbery statute is not used 
in the strict larcenous sense, but is used in a colloquial sense mean- 
ing nothing more than custody or control.” 
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Carey v. United States, 296 F.2d 422 (D.C. Cir. 1961). 
Moreover, it is not necessary that the taking and the 
show of violence concur. See Norris v. United States, 
152 F.2d 808 (C.A. 5, 1946), wherein the court stated: 


The taking must be by violence or by putting the 
person in fear; but both of these need not occur; 
“for if a man should be knocked down and then 
robbed while he is insensible, it is sufficient that the 
violence or putting in fear be at the time of the act 
or immediately preceding it.” Id. 809. [Emphasis 
supplied] 


In the instant case, appellant’s show of violence did 
cause Mrs. Samuels to release her grip on the purse. 
Furthermore, his vicious continuous attack, which sep- 
arated her from her property, allowed him to carry out 
his plan of attack and robbery. The entire transaction 
which took only a few minutes to consummate, can rea- 
sonably be regarded as one continuous act. The short 
distance between the victim and her purse, to which ap- 
pellant ascribes so much significance, is not a material 
factor. Surely, appellant cannot successfully request this 
Court to minimize his crime simply because he was able 
to separate the victim from her possession, by a severe 
beating, moments before the taking occurred. 

Alternatively it might be argued, with equal validity, 
that the taking from Mrs. Samuels’ possession was at the 
time she was forced to drop the purse in mid-struggle. 
Thus, when appellant subsequently picked it up, he was 
merely completing his possession after having actually 
taken it from the victim’s hand. Indeed, the victim con- 
sidered her purse as taken when she implored appellant 
to take it and thus not molest her further (Tr. 6). 

It is quite clear that the use of force and violence 
permeated the entire act. Nor is it disputed that some- 
thing of “value” ($48) was removed from the victim’s 
possession. 
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Whether the purse was removed from the victim’s “m- 
mediate actual possession” was a question of fact for the 
jury to determine under proper instructions. 

The record shows that the trial court properly in- 
structed the jury on “immediate actual possession” as a 
prerequisite to the crime of robbery.* An instruction on 
petty larceny as a lesser included offense of robbery was 
also given (Tr. 337). Appellant did not object to either 
instruction, nor did he request additional instructions on 
either point. The case was submitted to the jury, which, 
following a period of deliberation, found the appellant 
guilty of robbery as charged.? 

As this Court, on several oceasions, has stated: “the 
verdict of the jury must be sustained if there is sufficient 
evidence taking the view most favorable to the Govern- 
ment to support it.” Morton Vv. United States, 79 U.S. 
App. D.C. 329 (1945), 147 F.2d 28, cert. denied, 324 U.S. 


1sIn charging the jury, the trial judge correctly stated: ‘“Imme- 
diate actual possession means that the thing taken may be on the 
person or within reach of the person, so long as it is considered 
to be in such possession that if the complaining witness knew her 
property was being taken, such knowledge would likely result in 
physical violence or a struggle for possession of property (Tr. 337) 


2 Appellant, in seeking to have his robbery conviction set aside, 
argues that he did not decide to take Mrs. Samuels’ money until 
after he had finished beating her. 

Even if this statement were true, and appellant had been able 
to show at trial that he did not form the requisite intent to take 
Mrs. Samuels’ purse until after the attack was complete, the 
offense committed would still be robbery. 

In the somewhat analogous case of People v. Jordan, 303 Ill. 316, 
135 N.E. 729 (1922), the intent to appropriate was claimed to have 
been formed after the victim had been knocked unconscious in a 
street fight. In rejecting the contention that such a situation did 
not add up to robbery the Illinois Supreme Court stated: 


Zier oe xX 
“Tf as the result of a Querell a fight occurs, in which one of 
the parties is overcome, and the other then, without having 
formed the intention before the fight began, takes the money 
of the vanquished one the offense committed is robbery.” 135 
N.E. at page 730 
This Court in Carey v. United States, supra, citing People v. 
Jordan, with approval, has indicated its general agreement with 
this position. 


8 


875 (1945); Glasser v. United States, 315 U.S. 560 
(1942). 

In the instant case, sufficient evidence was presented 
from which a reasonable man could fairly conclude be- 
yond a reasonable doubt that appellant had committed 
robbery. The verdict should therefore be sustained. 
Hallman v. United States. D.C. Cir. No. 17,119, decided 
May 2, 1963. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOHN H. TREANOR, 
Assistant United States Attorneys. 


3 Appellant raises without argument the issue whether a simple 
assault instruction was warranted. He was afforded the lesser 
included offense instruction of petit larceny. The jury apparently 
rejected the petit larceny argument in deciding that the victim’s 
purse was within her “immediate actual possession” at the time 
of the taking. The lesser included offense charge of petit larceny 
having been rejected, appellant, cannot at this point, be heard to 
request an additional instruction on the question of assault. 
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